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Court Refuses to Pull Plug 
on RCMP Employees’ $1.1 
Billion Harassment Lawsuit
A group of RCMP employees who claim they were harassed and bullied at work filed a $1.1 billion class action 

against their employer for “systemic negligence” in allowing the behaviour to continue for decades. In 2020, the 

federal court ruled that the employees could bring the lawsuit as a class action. The RCMP appealed, contending 

that the employees had to pursue their complaints via the internal grievance system rather than a lawsuit. But 

the federal appeal court found that the lower court’s finding that the RCMP’s internal resolution processes were 

beset with widespread, system problems was reasonable and refused to overturn it. Result: Barring Supreme 

Court reversal, the employees will get the chance to prove their claims at trial [Canada v. Greenwood, 2021 FCA 



DOES YOUR WORKPLACE HARASSMENT POLICY 
NEED A DIGITAL MAKEOVER? 

You can’t f ight digital harassment with 
an analog policy.

You might think that employees are less vulnerable 

to workplace harassment when they work from 

home. But you’d be wrong. Since the pandemic 

began:

• More than 4 in 10 U.S. workers (41%) reported 

that they’ve been subjected to some form of 

digital harassment (Pew Research);

• Nearly half (45%) of women experiencing 

sexual harassment say it happened remotely 

(Rights of Women, UK and Wales (“ROW”));

• 23% of women reporting that they’ve been 

harassed say the problem has increased since 

they began working from home (ROW); and

• More than 7 in 10 (73%) of victims say they 

don’t think their employer is doing enough 

to protect them from remote harassment 

Working from 
home isn’t a 
“safe place” 

from workplace 
harassment
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(ROW).

Far from eliminating workplace harassment, the migration of employees 

to the home office has only caused it to go virtual. Cyberbullying, hate 

speech, stalking and other similarly nasty behaviours have thrived in 

pandemic conditions. Purveyors of harassment have also gotten better 

at using video conferencing, social media platforms, virtual discussion 

groups and other technologies to unleash new forms of harassment like 

zoom bombing, doxing and dogpiling.

The symbolic “coming out party” of digital harassment occurred last 

November when highly renowned magazine writer Jeffrey Toobin 

exposed his genitals to co-workers during a Zoom call. Toobin quickly 

apologized and claimed he didn’t realize he was actually on camera. But 

the damage was done. After Toobin’s suspension, Twitter users went 

online to share their own workplace harassment war stories under the 

#MeToobin hashtag.

Unfortunately, employers haven’t adapted nearly as well. As employer, 

you’re legally obligated under OHS, human rights and other laws to 

protect your employees from workplace harassment regardless of 

where they happen to work. But you can’t prevent digital harassment 

with old-fashioned policies designed for analog threats. What’s needed, 

and rather urgently, is for employers to review and, if necessary, revise 

their harassment policies to deal with the new face of harassment. 

Specifically, there are 5 ways you may need to broaden your current 

harassment policy to protect employees from digital threats.

1. BROADEN DEFINITION OF “HARASSMENT”

Pitfall: Standard policy definitions of “harassment” list forms and 

examples of prohibited conduct—name-calling, threats, stalking, etc. But 

the focus is typically on in-person behaviour with no mention of online 

harassment. This critical policy omission may add to the false sense of 

security some employees experience when they’re behind a computer 

screen and embolden them to make comments that they wouldn’t dare 

utter to a co-worker in-person.

Solution: Make sure your policy definition covers common forms of 

online harassment that employees are likely to commit or experience, 

including:

• Hate speech, which you should define narrowly as including 

communication that attacks, discriminates or uses pejorative 

language to induce hatred, contempt or violence against a person 

or group on the basis of their race, colour, descent, sex, religion, 

ethnicity, etc.;

• Cyberbullying, or willful and repeated harm inflicted via computers, 
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Standard policy 
definitions of 
“harassment” 
list forms and 
examples of 
prohibited 
conduct.
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cell phones and other electronic devices;

• Impersonation, or posting harassing comments, photos or other 

materials in somebody else’s name, typically in an attempt to get 

that person into trouble;

• Swatting, a dangerous (but thankfully, relatively rare) form of 

impersonation involving online threats designed to get a SWAT 

team to bust down the impersonated individual’s door;

• Hacking, whether it’s done to steal personal information, sabotage 

an IT network or simply harass somebody;

• Denial-of-Service (DoS) attacks, i.e., flooding a host or network until 

it crashes in a malicious attempt to prevent employees, customers 

and other legitimate users from accessing an organization’s 

website;

• Doxing, or collecting documents (docs) containing an individual’s 

private information and posting them online for all the world to 

see and use;

• Trolling, or posting nasty and provocative things online in an 

attempt to upset, instigate and stir up trouble;

• Dogpiling, which is a form of trolling typically carried out by 

hundreds and even thousands of people seeking to overwhelm a 

website or social media page by posting negative comments on it 

at the same time; and

• Message bombing, which is similar to dogpiling that targets 

inboxes to make it impossible to respond to legitimate messages.

2. BROADEN DEFINITION OF “WORKPLACE”

Pitfall: One of the hallmarks of an obsolete harassment policy is its 

limitation to the organization’s facility or at organization-sanctioned 

events. This is out of step with not only digital threats but also the OHS law 

duty to prevent harassment in the “workplace,” which is broadly defined 

to include any site where employees carry out their employment duties 

on the employer’s behalf.

Solution: Make sure your policy definition of “workplace” covers all forms 

of carrying on business and all work-related settings where harassment 

can occur (including after-hours), including:

• Home work spaces;

• Client and customer visits and service calls;

• Business travel;
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• Conferences, training sessions and seminars;

• Organization- or client-sponsored social functions;

• Other offsite work assignments.

Model Language: For purposes of this policy’s ban on workplace 

harassment, “workplace” means anywhere where ABC Company 

employees are conducting business on the Company’s behalf, including 

but not limited to, conducting business in person on Company premises 

or from a home or remote setting, on the phone, virtually, or through 

email or other social media and/or during after-hours events such as, but 

not limited to, business meetings, dinners, trainings, and during work-

related travel.

3. Implement Code of Conduct for Remote Meetings

Pitfall: The virtual meeting has become the digital age version of the 

holiday office party where employees feel like the normal rules against 

acting like a pig don’t apply. Regrettably, old school harassment policies 

are ill-suited to these venues.

Solution: Whether as part of your current harassment policy or in a 

separate policy, create and strictly implement a written code of conduct 

for remote meetings. Like the template on the HR Insider website, make 

sure your code:

• Clearly states that your workplace harassment policy applies to 

remote work and virtual meetings;

• Specifically defines what conduct is unacceptable;

• Addresses the reporting and investigation of complaints; and

• Provides for discipline against those who commit violations.

4. GUARD AGAINST DIGITAL HARASSMENT FROM THIRD PARTIES

Pitfall: In a recent study, researchers reviewed the workplace harassment 

policies of 129 universities and colleges across Canada and found that only 

41 one of them acknowledged online harassment. They then analyzed 

those policies and found a common flaw: the policies were designed 

to protect employees and students against harassment committed by 

other people at the institution. The problem is that the employees and 

students who actually experienced online harassment reported that it 

usually came from people outside of or unknown to the institution.

Solution: Your commitment to protect employees from workplace 

harassment should cover harassment from all sources, not just other 

people at the organization, including customers, clients, contractors and 

their employees and unknown third parties.

5. ENSURE EMPLOYEES CAN REPORT HARASSMENT REMOTELY
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Workers Comp Doesn’t Bar 
Harassment Based Constructive 
Dismissal Claim
Less than 2 months after an Ontario arbitrator ruled that the workers comp bar against employees suing 

their employers for work injuries doesn’t apply to constructive dismissal for harassment, an Alberta court 

reached the same conclusion. This case involved a self-represented, i.e., lawyer-less, assisted living employee 

who claimed she was sexually harassed by her male managers during a company retreat. True, workers comp 

covers mental stress caused by harassment. But, the court reasoned, constructive dismissal is essentially a 

breach of employment contract claim rather than a negligence and tort claim the workers comp bar was 

created to prevent [Dahlen v Avenue Living Communities Ltd, 2021 ABQB 797 (CanLII), October 5, 2021].



YOUR WORKPLACE HARASSMENT POLICY MAY BE 
OBSOLETE

A 12-step workplace harassment 
compliance game plan.

The duty to prevent workplace harassment is 

changing. In many jurisdictions, including FED, NB, 

NL, PEI, QC, YK, significant new laws have or are 

slated to take effect along the lines of new federal 

Bill C-65. And it’s only a matter of time before the 

remaining jurisdictions make parallel changes. 

Bottom Line: If it’s been over a year since you last 

reviewed it, your current workplace harassment 

policy may be obsolete. Here’s a 12-step game 

plan to audit your policy and comply with the new 

generation of harassment laws regardless of where 

in Canada you operate.

WORKPLACE HARASSMENT VS. WORKPLACE 
VIOLENCE

Before C-65: Historically, “violence” has referred to 

acts and threats of physical harm while “harassment” 

has been defined as including bullying, verbal 

You, and every 
employee, 

have a duty 
to prevent 
workplace 

harassment
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abuse, gestures, displays and other forms of objectionable or unwelcome 

conduct that cause offence, stress, humiliation or psychological damage. 

These distinctions were important because workplace violence required 

stronger prevention measures than harassment. (Click here to see how 

the OHS laws of your jurisdiction define workplace harassment.)

C-65: The new approach uses the term “violence and “harassment” as a 

collective hazard subject to the same prevention measures. The premise 

is that both forms of conduct pose a threat and should thus be dealt 

with collectively as part of a wider effort to protect workers’ psychological 

safety. Alberta and Yukon follow a similar approach. And Québec may do 

the same once it publishes its new OHS regulations.

12-STEP WORKPLACE HARASSMENT COMPLIANCE GAME PLAN

No matter what part of Canada you’re in, you must take 12 basic steps to 

prevent workplace harassment.

Step 1: Do a Workplace Harassment and Violence Hazard Assessment

Before C-65: Most jurisdictions require employers to do a hazard 

assessment for workplace violence but not harassment.

C-65: Federal and Yukon OHS regulations require a single, combined 

hazard assessment for both violence and harassment. (Alberta lists 

harassment as one of the things a general hazard assessment must 

address.)

What To Do: Continue your current workplace violence hazard 

assessment procedures but expand it to incorporate harassment.  As 

before, designate a competent person who has the necessary knowledge, 

skills and experience to perform the assessment, in consultation with 

the workplace joint health and safety committee (JHSC) or health and 

safety representative. Base the assessment on 5 risk factors:

• The culture, conditions, activities and organizational structure of 

the workplace;

• Circumstances outside the workplace that could lead to 

harassment and violence in the workplace, such as domestic 

abuse or family violence;

• Reports, records and data related to harassment and violence in 

the workplace;

• The physical design of the workplace; and

• The current measures in place to protect workers’ psychological 

health and safety.

One effective way to gather the information you need is to have 

employees fill out an anonymous survey relating their own experiences. 
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The new 
approach 
uses the term 
“violence and 
“harassment” 
as a collective 
hazard subject 
to the same 
prevention 
measures. 
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Survey supervisors separately.

Step 2: Implement Appropriate Preventive Measures

Once the assessment is complete, you must implement preventive 

measures to eliminate or, if that’s not reasonably practicable, minimize 

the harassment risks identified. Because it’s a human risk factor, most 

of these measures will be administrative or work controls, including 

training and awareness and procedures for reporting, investigating and 

resolving harassment complaints, as we’ll discuss below.

Step 3: Implement a Prevention Policy or Program

You must incorporate your basic workplace harassment controls into 

a prevention policy or plan (which we’ll refer to as “policy”), which can 

be freestanding or combined with your workplace violence prevention 

program. In either case, the remaining items of this Game Plan are items 

that your prevention policy must include.

Step 4: Adopt Statement of Commitment to Harassment-Free 
Workplace

Make sure your harassment prevention policy includes a written 

statement:

• Of workers’ right to a work environment free of workplace 

harassment;

• Of the employer’s commitment to take all reasonably practicable 

measures to eliminate or, if that’s not possible, minimize 

harassment hazards; and

• Clarifying that the prevention policy isn’t intended to substitute for 

or eliminate any of the workers’ other legal rights, which essentially 

means reminding workers that they can still file complaints if they 

suffer discrimination or harassment on the basis of race, religion, 

age, sex, family status, disability or other grounds protected by the 

jurisdiction’s human rights laws.

Step 5: Implement Workplace Harassment Reporting Procedures

Your policy must include and clearly describe the procedures workers 

can use to internally report workplace harassment they experience or 

witness. What To Do: Designate a person or office where workers can 

report harassment along with an alternate where workers can report in 

case the primary designate is involved in the harassment incident. Also 

create a harassment incident report form allowing workers to report 

harassment anonymously.

Step 6: Implement Harassment Investigation Procedures

Procedures to ensure a fair, impartial and timely investigation of and 
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response to harassment reports is one of the most crucial elements of 

your prevention policy

What To Do: Even if you’re not federally regulated, consider following 

the C-65 rules for investigating and resolving harassment complaints, 

including:

• The parties’ right to resolve the matter externally, at least until the 

investigator submits his/her report;

• Specification of the professional credentials the investigator must 

have;

• The requirement that the investigator come from outside the 

organization or at least be perceived by both parties as being 

impartial;

• A description of the investigation procedures; and

• A description of the procedures for notifying the parties of the 

investigation results; and

Step 7: Protect Privacy of Persons Involved in Harassment Complaint

Your prevention policy should include assurances that you won’t 

disclose the names of the persons involved or the circumstances of the 

harassment complaint under investigation unless disclosure is necessary 

to perform the investigation, implement corrective actions or otherwise 

permitted or required by law.

Step 8: Implement Procedures for Resolving Harassment Complaints

Make sure the prevention policy clearly describes your system for resolving 

privacy complaints, including an assurance to hold those found to have 

engaged in harassment accountable as well as a timetable and set of 

procedures for implementing actions that the investigator recommends 

to correct problems that led to the incident and ensure that it doesn’t 

happen again.

Step 9: Describe Assistance and Support Available for Victims

Most jurisdictions require employers to provide certain kinds of help 

to victims of workplace violence but not harassment. The exceptions: 

Federal, Alberta and Yukon. What To Do: Even if it’s not expressly required 

by OHS laws, it’s highly advisable for all employers to provide support to 

harassment victims, which may include:

• Providing information about medical, psychological or other 

support services available within their geographical area (required 

for federal employers under C-65);

• Advising victims to seek medical treatment and post-incident 
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counselling (required in Alberta); and

• Counting time spent in referred treatment and counselling as 

work time (required in Alberta).

Step 10: Provide Harassment Prevention Training

You must provide for all workers and supervisors to receive training on 

workplace harassment. What To Do: Develop training in consultation 

with the JHSC or HSR and ensure that it covers:

• The different elements of your harassment prevention policy, 

including the reporting and investigation procedure;

• What is and is not harassment, including but not limited to sexual 

harassment;

• A description of the relationship between workplace harassment 

and violence; and

• The prohibited grounds of discrimination under the human rights 

laws of your jurisdiction.

Step 11: Document Your Harassment Prevention Efforts

One of the most important but overlooked elements of harassment 

prevention is scrupulous recordkeeping. Records enable you to monitor 

the effectiveness of your prevention efforts. What To Do: Key records to 

maintain include copies of:

• Hazard assessment;

• Reports of harassment incidents;

• Investigator reports;

• Records documenting corrective actions and how incidents were 

resolved;

• Records of harassment training, including who received it, who 

delivered it, what it covered and the training date; and

• Records of prevention policy review.

Step 12: Provide for Policy Review

Be sure to review your workplace harassment and violence hazard 

assessment and harassment prevention policy, in consultation with 

the JHSC or HSR, at least every 3 years and as needed in response to 

incidents, new hazards or changes in conditions that the previous hazard 

assessment and policy didn’t account for.
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Workers Complaining of 
Harassment Got a Fair 
Investigation
After an internal investigation found no evidence that a Pizza Hut supervisor committed bullying and 

harassment, the worker complained to WorkSafeBC. The agency reached the same conclusion and tossed the 

OHS complaint. The worker claimed the OHS investigation wasn’t just wrong but downright unfair in, among 

other things, ignoring closed circuit TV footage of the incident. But the BC court rejected the appeal. The 

CCTV footage didn’t prove anything because it had no audio. And there was no evidence that the investigator 

cut corners or ignored any other evidence showing that harassment occurred [Ahluwalia v British Columbia 

(Workers’ Compensation Board), 2021 BCSC 399 (CanLII), March 9, 2021].



PROTECT AGAINST LIABILITY UNDER NEW ONLINE 
HARASSMENT TORT 

Employees who get bullied and 
harassed online may now be able to 
sue for money damages.

Current laws don’t expressly protect people from 

internet harassment, although victims may have 

legal remedies if they experience the harassment 

at work, including discrimination complaints 

if harassment is based on sex, race, religion, 

age, disability, nationality and other protected 

characteristics under human rights laws. But if a 

new Ontario court ruling holds up, victims of online 

harassment will be able to sue their tormentors for 

money damages. And that may include employee 

lawsuits against their employers if the online 

harassment is committed by a co-worker or another 

person connected to the workplace.

THE CAPLAN CASE

The court case, Caplan v. Atas, 2021 ONSC 670 

(CanLII), January 28, 2021, was actually 4 lawsuits 

Make sure 
you have a 

compliant & 
written policy in 

place.
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pitting an organization against its ex-employee. But in a bit of a role 

reversal, it was actually the employer suing the employee for waging a 

long-running campaign “of malicious harassment and defamation” and 

using the internet to “disseminate vile messages globally, across multiple 

unpoliced platforms.” The ex-employee had a long history of being, well, 

difficult and uncooperative and even spent 74 days in jail for contempt 

of court after being found to be “a vexatious litigant.” Because she was 

also bankrupt, she was also “judgement-proof.” But the point wasn’t to 

take her money but to basically shut her up and send a strong message 

to prevent others from engaging in this kind of behaviour.

The question is what tort worked best? Defamation, i.e., deliberately 

publishing lies to hurt a person’s reputation, wasn’t enough because 

the ex-employee deliberately set out to harass her victims and their 

loved ones. Intentional infliction of mental suffering didn’t work because 

the organization couldn’t show that the conduct “result in visible and 

provable illness.” The torts of invasion of privacy and “intrusion upon 

seclusion” also didn’t fit. What was needed was a new tort. So, the court 

created one: internet harassment.

But the court also set the bar high. To prove internet harassment, an 

alleged victim would have to show 3 things:

1. The defendant maliciously or recklessly engaged in communications 

conduct so outrageous in character, duration, and extreme in degree 

so as to go beyond all possible bounds of decency and tolerance;

2. They acted with the intent to cause fear, anxiety, emotional upset or 

to impugn the victim’s dignity; and

3. The victim actually did suffer such harm.

IMPLICATIONS FOR HR

Theoretically, employees who suffer online harassment at the hands of 

managers, co-workers and others connected with their company would 

be able to sue their employers for failing to protect them. However, it 

won’t be easy for an employee to prove the 3 parts of the test, especially if 

the employer doesn’t engage in the harassment directly and deliberately.

Employers might also have another layer of defence, namely, the 

workers compensation rule that bans employees from bringing lawsuits 

for money damages against their employers for work-related injuries. 

This issue didn’t arise in the Caplan case because the employer sued the 

employee rather than the other way around.

Even so, refraining from and preventing other employees and staff from 

harassing employees online is something all employers should already 

be doing since it’s required by OHS and other laws. So, make sure you 

have a clear written policy banning cyberbullying and online harassment.
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ADDITIONAL MATERIALS FROM 
HR INSIDER

Go to www.HRInsider.ca to download all of the following:

HOW TO COMPLY WITH NEW WORKPLACE HARASSMENT AND VIOLENCE 
INVESTIGATION AND RESOLUTION RULES 

NEW FEDERAL WORKPLACE HARASSMENT AND VIOLENCE PREVENTION 
REGULATIONS

HOW TO DO A WORKPLACE HARASSMENT HAZARD ASSESSMENT

WHEN HARASSMENT IS NOT HARASSMENT

ACKNOWLEDGEMENT OF WORKPLACE HARASSMENT TRAINING FORM

WORKPLACE HARASSMENT COMPLIANT FORM

WORKPLACE HARASSMENT AND VIOLENCE PREVENTION POLICY

WORKPLACE VIOLENCE & HARASSMENT HAZARD ASSESSMENT FORM

ANTI-HARASSMENT CHECKLIST: MEDIUM & LARGE ORGANIZATIONS

ANTI-HARASSMENT CHECKLIST: SMALL ORGANIZATIONS
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https://hrinsider.ca/how-to-comply-with-new-workplace-harassment-and-violence-investigation-and-resolution-rules/
https://hrinsider.ca/how-to-comply-with-new-workplace-harassment-and-violence-investigation-and-resolution-rules/
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https://hrinsider.ca/how-to-do-a-workplace-harassment-hazard-assessment/
https://hrinsider.ca/when-harassment-is-not-harassment/
https://hrinsider.ca/acknowledgement-of-workplace-harassment-training-form/
https://hrinsider.ca/workplace-harassment-complaint-form/
https://hrinsider.ca/workplace-harassment-and-violence-prevention-policy/
https://hrinsider.ca/workplace-violence-harassment-hazard-assessment-form/
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https://hrinsider.ca/anti-harassment-checklist-small-organizations/
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